).

IN THE HIGH COURT OF JUDICATURE AT MADRAS
(Special Original Jurisdiction)

W.P.N0s.9869, 9872 & 9878 of 2020 ‘

1. Indic Collective Trust
SE, Bharat Ganga Apartments,
Mahalakshmi Nagar 4t Cross Street,
Adambakkam, Chennai-600088
Represented by its President Mr.T.R.Ramesh.

2. T.R.Ramesh |
Flat 31, Nataraj Apartments \
17 D’Silva Raod, Mylapore,

Chennai-600 004, ... Petitioners

-Vs-

1. The State of Tamil Nadu
Rep. by its Secretary,
Department of Tourism, Culture and Religious
Endowments Department,
Secretariat, Fort St. George,
Chennai-600 009.

2. The Commissioner,
Tamil Nadu Hindu Religious and
Charitable Endowments Department,
119, Uthamar Gandhi Salai,
Nungambakkam, Chennai-600 034 ... Respondents

COUNTER AFFIDAVIT FILED ON BEHALF OF
THE SECOND RESPONDENT

I, S.Sivakumar, S/o. Sambantham, Hindu, aged about
53 years, working as the Joint Commissioner (Legal) in the office of
the Commissioner, Hindu Religious and Charitable Endowments
Administration Department, having Office at No.119, Uthamar
Gandhi Salai, Chennai-600034, do hereby solemnly affirm and
sincerely state as follows:-

7
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1. I am holding the post of Joint Commissioner (Legal) in the
office of the 27d Respondent herein and I have been authorized by
the 2nd Respondent herein to file the Counter Affidavit on behalf of
him. I am well acquainted with the facts of the case from the
records. I have read the affidavit filed by the Petitioner in support
of the above Writ Petition and I deny all the averments and
allegations contained therein as false and frivolous, except those
that are specifically admitted herein and the Petitioner is put o
strict proof of the same.

2. It is submitted that the petitioner has filed the above
Writ Pétitions praying to issue a Writ of Mandamus

“(a) forbearing the the Respondents from transferring of funds
or utilization of funds of Hindu Religious Institutions in the absence
of Hereditary Trustees or Trustees duly appointed and having due
qualifications under Section 25-A of the T.N.H.R.&.C.E Act, 1959
and unless after complying with the due process therefore, laid
down in Section 36 of T.N.H.R.&.C.E Act, 1959 and prescribed in the
Utilisation of Surplus Funds Rules, 1960 framed under the said
1959 Act.

(b) forbearing the Respondents from transferring or utilization
of the funds of Hindu Religious Institutions to the Common Good
fund Constituted under Section 97 of the Hindu Religious and
Charitable Endowments Act, 1959 in the absence of Hereditary
Trustees or Trustees duly appointed and having due qualifications
under Section 25-A of the T.N.H.R.&.C.E Act, 1959, and unless after

complying with The Hindu Religious and Charitable Endowments

L
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(c) directing the respondents to initiate enquiry into the various
instances of misappropriation of funds of religious institutions under
the control of the 2nd Respondent Department and take appropriate
legal action against the erring officials and recompense the religious
institutions, the amounts misappropriated.”

3. It is submitted that the petitioner has filed the above

Writ Petitions seeking to restrain/forbear alleged illegal practices in
respect of handling of funds of religious institutions and for
issuance of guidelines and/or directions alleging that there prevail
a pattern of illegal transfer of funds of religious institutions that
are under the control of the Hindu Religious and Charitable
Endowments Department. It is also submitted that the Petitioners
are only keenly interested in blowing over the functioning of and to
tarnish the image of the Hindu Religious and Charitable
Endowments Department as a whole with a malafide intention and
ulterior motive to relieve the Hindu Religious Institutions from the
supervisory control of the Government Department. It is submitted
g that the intention and modus operandi of the petitioners is to stop
the progress of developmental activities carried out in Hindu Public
Temples under the supervision of the HR&CE Department and
curtail and disrupt the effective functioning of the 274 Respondent
Department by propagating adverse, defamatory information /
messages, to create a degraded opinion about the functioning of
the Department in the minds of the public. It is submitted that the
2nd Petitioner has ascribed/described about the Department as a
ROGUE Department of the Government of Tamil Nadu in various

websites. It is also submitted that the petitioners with the able

r
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assistance of name lenders formed as a network filed various
Public Interest Litigation Writ Petitions before this Hon’ble Court
against the Department and in order to defame are able to supply
twisted false information to the Medias and News Papers in a
unruly manner as against the decisions / observations made by
the Hon’ble Court or the date of hearing of the petitions. It is
specifically submitted here that the 2nd Petitioner herein has

uploaded in his own website rameshtn@outlook.com that “ it g

GamsrGaumd gymib Hensowrsgmmeni”.

4. With reference to the averments contained under
Paragraphs 3 and 4 of the affidavit, speaks only about the
1st Petitioner Trust, its objects and activities. It is learnt that the
1st Petitioner Trust, as 2nd Petitioner and some others have filed
W.P.(Civil)No.1432 of 2019 on the file of the Hon’ble Supreme
Court of India against the orders passed by the Division Bench of
the Hon’ble High Court Madras-Madurai Bench in
W.P.(MD)No.11817 of 2018.

It is relevant to submit here that the Constitutional validity
of the various provisions of the Tamil Nadu Hindu Religious and
Charitable Endowment Act, 1951, (Tamil Nadu Act XIX of 1951)
except sections 21, 30(2), 31, 55, 56 and 63 to 69 and 76(1) of the
Act, the rest of the Act is to be regarded as valid and upheld by the
Hon’ble Supreme Court of India in the famous case
“The Commissioner, Hindu Religious Endowments, Madras Vs.

Sri Lakshmindra Thirtha Swamiar of Sri Shirur Mutt” reported in

1954 S.C.R 1005. /
4 .
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In H.H.Sudhundra Thirtha Swamiar Vs The Commissioner, for
Hindu Religious & Charitable Endowments, Mysore, reported in
1963 SCR Suppl.(2) 302 the Honb’le Supreme Court of India has
declared Sections 52(1)(f), 55,76(1) & (2), 80, 81 and 82 of the
Tamil Nadu Hindu Religious and Charitable Endowment Act, 1951,
(Tamil Nadu Act XIX of 1951), as amended by Act XXVII of 1953 as
intra vires to the Constitution of India. The Hon'’ble Apex Court has
also held that “The State Legislature has power to levy a fee under
the Seventh Schedule, List IIl, item 28 read with item 47. The
Legislature was, therefore, competent to levy a fee for rendering
services in connection with the maintenance, supervision and control
over the religious institutions and it was competent to levy the fee
retrospectively. If the amounts received by the State have been
expressly regarded as fee collected by the Commissioner under the
provisions as amended and accounts has to be made on that footing
between the Government and the Commissioner, challenge to the
vires of Section 82(2) must fail.”

It is also humbly submitted that the Constitutional Validity
of Sections 3(1), 3(4), 23, 24, 26, 32, 35, 36, 36-A, 36-B, 434, 45,
47, 49, 49B, 50, 53, 54(1), 57, S8, 61, 63, 71 to 76, 92, 97, 108 &
111 of the Tamil Nadu Hindu Religious and Charitable
Endowments Act, 1959 (Tamil Nadu Act XXII of 1959 as amended
from time to time) (herein after referred to as ‘the Act) and the
Religious Endowments Act of other States viz., Andhra Pradesh,
and Pondicherry is under challenge in Writ Petition(Civil)No.476 of
2012 before the Hon’ble Supreme Court of India, filed by

Shri Dhayananda Saraswati Swamiji and others as being ultra ud
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virus to Articles 14,15(1), 19(1)(g), 21, 25, 26, 31(1)(a)(b) of the
Constitution of India and the said case is pending for adjudication.

S. With reference to the averments contained under
Paragraphs 5 to 11 of the affidavit, it speaks about the
2nd Petitioner and his activities against the Tamil Nadu Hindu
Religious and Charitable Endowments Administration Department
in particular and the various Writ Petitions filed by him,

6. With reference to the averments contained under
Paragraphs 12 of the affidavit, it is submitted that India is a Union
of States. There is no doubt in the Preamble of our Constitution
declares “WE THE PEOPLE OF INDIA, having solemnly resolved to
Constitute India inte a SOVEREIGN, SOCIALIST, SECULAR
DEMOCRATIC REPUBLIC and to secure all its citizen JUSTICE,
social, economic and political; LIBERTY of thought, expression,
belief, faith and worship; EQUALITY of status and of opportunity;
and to promote among them all FRATERNITY assuring the dignity
of the individual and the unity and integrity of the Nation; IN OUR
CONSTITUENT ASSEMBLY this twenty sixth day of November,
1949, do HEREBY ADOPT, ENACT AND GIVE TO OURSELVES
THIS CONSTITUTION.” It is submitted that Articles 25, 26, 27 and
28 deals with right to freedom of religion.

7. As regards the averments contained under Paragraph 13
of the affidavit, the Tamil Nadu Hindu Religious and Charitable
Endowments Act, 1959 has been enacted to amend and
consolidate the Law relating to the administration and governance
of Hindu Religious and Charitable Institutions and Endowments in

the State of Tamil Nadu which received the assent of the President -
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of India on the 19t Day of November, 1959. The said Act contains
several provisions relating to definitions, the authorities under the
Act and their powers and duties, religious institutions in general
and religious institutions other than Maths or specific endowments
attached thereto, enquiries, notified institutions, encroachments,
budget, accounts and audit, finance, endowment administration
fund, Devaswom fund, miscellaneous and transitional under
Chapter I-XII. It is submitted that as stated in Paragraph 4 above,
the Constitutional validity of the Tamil Nadu Hindu Religious and
Charitable Endowments Act was upheld as intra vires by the
Hon’ble Supreme Court of India. To aid the implementation of the
provisions of the Act, Rules have been framed by the Government
under Section 116(2) of the Act with the concurrence / approval of
the Legislative Assembly.

8. With reference to the averments contained wunder
Paragraphs 14 of the affidavit, it is true that in respect of temples
and other religious institutions especially in the State of
Tamil Nadu have been endowed with substantial properties for its
support and maintenance by the Kings who ruled in the days of
yore. In Tamil Nadu, most of the earliest temples are constructed
and established by the then Government i.e. by the then Rulers
such as Kings and Feudal Kings and they endowed properties to
the temple for their maintenance. The Kings administered and
supervised the due performance by appointing officials for this
purpose which is now continued by this Government. Hence, now
administrations of the public religious institutions are under the
Government by way of enactment of the Laws. After surveying the

b
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history of the shrines from the pre-mughal to the contemporary
pericd, the Hon'ble Courts concluded that the administration of
the shrines had always been in the hands of the officials appointed
by the State. It is submitted that Devotees and Worshippers
voluntarily endowed and donated both movable and immovable
properties to the Deities 'Of the temple besides contributing in the
hundials installed in the temples. The allegations that after the
enlargement of control by the Hindu Religious and Charitable
Endowments Department over Hindu Temples there have been
collection of funds in the narné of special darshan, abishegam,
archanai, urchavam etc., is denied as absurd. It is submitted that
the Department never collects any special darshan fee or any sort
of tickets for the services rendered in the temples. On the other
hand the respective temple Executive authorities considering the
fiscal position of the respective temple, in order to augment income
fix fee for the services and the amount so collected goes to the
chest of the religiéus institutions concerned and not either to the
Commissioner, H.R.&.C.E Admn. Department or to the
Government. It is also submitted that the Executive authorities of
the temple are having regulatory power to control the various
services rendered in the temple and the sources of income derived
in the name of the Deity of the temple. It is also submitted that
even though there are special darshan tickets available, the
Worshippers and Devotees are not compelled to purchase special
entrance tickets but the Worshippers and Devotees for their
convenience purchase the said tickets in order to save their time,

especially the pilgrims and tourists coming from a very long ~
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distance. However, there is also free darshan available in all the
temples having right of Worship equally and there is mno
discrimination of any Devotees. It is noteworthy to submit that the
Division Bench of the Hon’ble High Court of Judicature at Madras-
Madurai Bench in W.P.(MD)No.12834 of 2013 has dismissed the
Writ Petition filed in this respect by order dated.27.09.2016.
Similarly in Writ Petition in W.P.No.28882 of 2017 filed by the
1st Petitioner herein, the First Division Bench by order
dated.13.11.2017 disposed the Writ Petition holding that
“15, ...The learned Special Government
Pleader has drawn our attention to a judgment
dated 27.09.2016 of this Court of a Bench of
Co-ordinate strength in W.P.(MD)No.12834 of
2013 (between C.Arun @ Arunachalam Vs
The Chief Secretary, Tamil Nadu Government and
others), for a direction to abolish the paid
dharshans except special dharshan for senior
citizens. The Division Bench held that “But in the
case on hand, it is not as though no dharshan is
provided to the devotees, if only fee is paid.
As pointed out by the learned Special Government
Pleader for H.R.&.C.E, special dharshan fee is
collected only from the devotees, who want quick
dharshan. The other devotees are not at all
prevented from having dharshan. Thus, there is

no discrimination at all. In view of the said
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Jactual position, we find no ment in the writ
petition”. The writ petition was dismissed.
16. In view of the judgment of the Division
Bench referred to above, the reliefs prayed for in
this writ petition cannot be granted by us, since
Judicial propriety demands that we follow the
dictum of a Bench of co-ordinate strength.
In temples which attract huge crowds, which are
sometimes unmanageable, particularly on festive
occasions, some regulation of dharshan may be
necessary. It may be open to impose charges
and/or a fee for quicker entry, shorter queues
and special dharshan of longer duration and also
to have special enclosures for such devotees.
We, however, make it clear that the respondent
authorities shall provide for dharshan of the deity
from the entry point of “Artha Mandapam” for all
devotees, irrespective of whether they pay or opt
for free dharshan, as per their turn in the
ordinary queue for free entry”.
And the direction of the Hon’ble Court is scrupulously
followed in all the religious institutions.
In respect of Arulmigu Mariamman Temple, Samayapuram,
Tiruchippalli District, the Hon’ble Division Bench of the Madurai

Bench of Madras High Court as passed orders in

-

W.P.(MD).No.6978 of 2018, dated 28.03.2018 and observed that
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“Temples are maintained inter alia from
donations made by devotees and the practice of
charging some entry fee for priority darshan from
those who can afford to make such payments, is
neither arbitrary nor discriminatory. In temples,
such as, Samayapuram Mariyamman Temple,
which attracts a large number of devotees, some
regulation of darsan may be necessary. It may be
open to impose charges and/or fee for quicker
entry, shorter queues and special darshan of
longer duration and also to have special entrance
for such devotees. However, the respondent
authorities are to provide dharsan of the deity
from the entry point of Arthamandapam from
where the Deity is clearly visible for all devotees,
irrespective of whether they pay or they opt for
free dharshan as per the tumn in the ordinary
queue for the free entry. No person standing in
the queue shall be denied dharshan from the
Arthamandapam”.

Following the above said orders passed in
W.P.(MD)No.6978 of 2018, dated 28.03.2018, the writ petition in
W.P.(MD)N0.20815 of 2018 was closed by order dated 24.10.2018,
holding that in view of the above, no further order is required.
Therefore, the Petitioners are estopped to raise the above

contention which was already considered and decided by the

Division Bench of this Honble Court, in view of the Rule of
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Res-Judicata. The further averments that under the scheme of the
1959 Act admittedly all aspect of administration and management
of Hindu Religious Institutions are to be carried cut by the
trustees/fit persons of such institutions as the case may be.
But it is stoutly denied as false to allege that there are provisions
dealing with the manner in which the funds are to be utilized as
inadequate and in certain parts unconstitutional, without pointing
out the rules specifically. The petitioners cannot make such a bald
allegation.

9. With reference to the raverments contained under
Paragraph 15, the same has been suitably answered in paragraph
4 of this counter affidavit and the same does not require any
repetition.

10. With reference to the averments contained under
paragraphs 16 and 17, it is totally incorrect to allege that several
provision of the Act have the effect of restricting the financial
autonomy and independence of Religious Institutions, blur and in
some cases extinguish the distinction between temple and the
State. It is submitted that the Tamil Nadu Hindu Religious and
Charitable Endowments Act, 1959 controls only the secular aspect
of the administration of the Religious Institutions and its
properties and in such cases it is expedient to have control over
the expenditure over the income of the Religious Institution
considering its financial position of each and every religious
institutions, depending upon the usage that have been followed in
the religious institutions in vogue and to have a check and

balance. It is carried out by way of approval of the Budget, Scale of
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Expenditure (Dittam) prepared and submitted by the trustees of
the Religious Institutions. So, it cannot be termed as unreasonable
restriction over the financial autonomy and independence of the
religious Institutions. The further allegation that the Respondent
Department has been following the provision of the Act and has
been appropriating and misusing the funds of the temple in an
indiscriminate and unlawful manner is denied as totally false and
baseless. It is submitted that at no point of time, the Respondent
Department has appropriated and misused the funds of any
temple in an indiscriminate and unlawful manner and the
petitioner is put to strict proof of the said bald allegation.

11. With reference to the allegations contained under
paragraph 18, the core issue of misappropriation of funds of
temples is due to non appointment of trustees in various religious
institutions is stoutly denied as utter false. It is submitted that
among the total religious institutions 38,449 (Temples, Maths and
Specific Endowments) 56 Nos. are Maths, 57 Nos. are temples
attached to Maths, 1721 Nos. are Specific Endowments and
3,479 Nos. of temples are having Hereditary Trustees for which no
non-hereditary trustees can be appointed by the authorities under
the Act. It is also submitted that only 4553 Nos. of religious
institutions (temples, Maths and Specific Endowments) have been
included in the llist published under Section 46 of the Act, and
more than 33,000 temples having an annual assessable income
below Rs.10,000/- are managed, administered by the local people
as de-facto/de-jure trustees/persons in management. It is relevant

to submit here that the submissions made by this Respondent -
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before the First Division Bench of this Hon’ble Court, in
W.P.Nos.11412 and 11413 of 2015 that in the absence of trustees
appointed, the Fit Person appointed as a stop gap arrangement in
the interim have been functioning effectively and efficiently was
considered by this Hon’ble Court and observed that however
through administratively superseding the Board, a legislative
exercise cannot be carried out on a permanent basis for taking
over the temples.

However, in respect of religious institutions included in the
list published under Section 46(iii) of the Act, the Government has
been appointing Non-Hereditary Trustees to the temples then and
there. In respect of religious institutions included in the list
published under Section 46(ii) and (i) of the Act and for religious
institutions not included in the said list under Section 46 of the
Act, for appointment of Non-Hereditary Trustees to religious
institutions, other than temples published and included in the list
under Section 46(iii) of the Act; temples declared as hereditary;
temples governed by scheme of administration settled under
Section 64 of the Act and decrees of Civil Courts under
Section 92 & 93 of Code of Civil Procedure, 1908 prior to the
enactment of the Tamil Nadu Hindu Religious and Charitable
Endowments Act, 1959; and temples declared as Religious
Denomination under the decree, judgment of the Courts, the
Government has now so far constituted District Committees under

Section 7-A of the Act for the following Districts.
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S.No. G.0.(D).No./Date District
1 154/06.11.2019 Salem
2 155/06.11.2019 Dharmapuri
3 156/06.11.2019 Namakkal
4 157/06.11.2019 Thanjavur
S 158/07.11.20 19 Perambalur
6 159/07.11.2019 Virudhunagar
7 160/07.11.2019 Coimbatore
8 161/07.11.2019 Erode
9 162/07.11.2019 Thiruvannamalai
10 163/07.11.2019 Dindigul
11 164/07.11.2019 Tiruchirappalli
12 169/14.11.2019 Vellore
13 171/19.11.2019 Nagapattinam
14 172/19.11.2019 Theni
15 173/19.11.2019 Thoothukudi
16 174/21.11.2019 Villupuram
: 17 175/21.11.2019 Pudukkottai
18 177/23.11.2019 Thiruvarur
: 19 178/23.11.2019 Tirunelveli
20 179/23.11.2019 Ariyalur
: 21 180/23.11.2019 Kancheepuram
i 22 15/03.02.2020 Sivagangai
23 1/07.01.2020 The Nilgiris

It is also note worthy to point out here that the Government

for the temples published under section 46(iii) of the Act, and the

L ML L B s

other authorities under the Act viz., the Commissioner, the Joint
Commissioners and the Assistant Commissioners have been
appointing Non-Hereditary Trustees to the temples governed by

schemes settled under section 64 of the Act and deemed to have

S S L N NS S G A

been settled under the Act. It is also submitted that only
16783 Nos. of Official Fit Persons have been appointed to the
temple who will cease to function on constitution of regular Board
of Non-Hereditary Trustees appointed by the authorities under the
Act on the recommendation made by the District Committees.

12. With reference to the allegations contained wunder

paragraph 19, it is submitted that even though no time limit has
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been prescribed in the Act and the Rules framed there under for
the functioning of Fit Person, the petitioners cannot presume and
prescribe any time limit of their own and dictate terms against the
Respondents.

13. Regarding the averments contained under paragraph 20,
it is true that the Fit Person appointed under the Act shall
discharge the duties and perform the functions of the trustee in
the administration of the temple. Accordingly, the Fit Person shall
perform the routine functions of the trustee for the day to day
administration of the temple. There is no express prohibition or
restriction in the Act that the Fit Person cannot transfer surplus
funds of the temple, make contribution to the Common Good Fund
as per the provisions of the Act. However, the Fit Person cannot
take any policy decision without the prior approval of the
authorities under the Act as regard alienation of properties of the
religious institution, affecting the interest of the religious
institution.

14. Regarding the averments contained under paragraph 21,

it is incorrect to allege that the Office of Trusteeship of the religious

institutions has been kept empty for many years and instead
ostensibly empowering the H.R.&.C.E Department and the State
instrumentality as the decision makers, is an arbitrary exercise of
power and a fraud on the scheme of the Act and on Articles 25 and
26 of the Constitution. More specially are the arrogation of powers
relating to utilization of surplus power which is a permeating issue
and an explicit factor in all the instances of violations. As stated

under Paragraphs 11 supra, it is submitted that the appropriate ,
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